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STATEMENT OF QUESTION INVOLVED 

The question is whether the court below has jurisdiction 
of an action against defendant Cabinet officers for an ac¬ 
counting where the Secretary of Agriculture, acting under 
express authority of an Act of Congress, sold standing tim¬ 
ber in Alaska “notwithstanding any claim of possessory 
rights,’’ and as further required by the same Act the “re¬ 
ceipts from the sale of the timber” are “maintained in a 
special account in the Treasury until the rights to the * * * 
timber are finally determined.” 
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United States Couit of Appeals 

For the District of Columbia Circuit 


No. 11,813 


Jimmie A. George, Sr., Appellant , 
v. 

George M. Humphrey, Secretary of the Treasury, and 
Ezra T. Benson, Secretary of Agriculture, Appellees. 


Appeal from a Judgment of the United States 
District Court for the District of Columbia. 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

The complaint (Jt. App. 2) is based on the jurisdictional 

provisions of 28 U.S.C. Section 1331 and the general equity 

powers of the court below to direct an accounting in a 

proper case, and prays for such an accounting under the 

conditions already outlined in the initial statement of the 

•> 

question. The particular statute there referred to is the 
Joint Resolution of August 8, 1947, 61 Stat. 920, which is 
set out in full at page 3, post. The amount involved as 
pleaded in the complaint is $34,196.97. 
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Defendant’s motion to dismiss for lack of jurisdiction 
was granted (and an appropriate final judgment entered) 
on the following grounds: 

“First, the suit is, in effect, an action against the 
United States. 

“Second, one of the issues in the action involves title 
to land in Alaska. Such a cause of action is local in 
character, of which this Court has no jurisdiction.” 
(Jt. App. 5, 6.) 

The appellate jurisdiction of this Court is invoked under 
28 U.S.C. Section 1291. The sole issue being as to the juris¬ 
diction of the court below our whole brief is in effect an 
amplification of this required Jurisdictional Statement. 

Statement of Case 

Little remains to be added to what has already been de¬ 
veloped. The plaintiff-appellant sues in behalf of himself 
and all the other members of the Angoon Duklawedi clan 
or band (Tlingit Indians), the aboriginal owner of the area 
from which the timber was cut. (Jt. App. 1-2.) 

The hard core of this case, and the only issue presently 
before this Court, is as to the jurisdiction of the court be¬ 
low to rule on paragraph (d) of the prayers (Jt. App. 4) 
which seeks an accounting of a fund (specifically $34,196.97 
of receipts from the sale of standing timber in Alaska) 
brought into and now held in the District of Columbia by 
the defendants in that court. 

The references to a declaratory judgment in the opening 
prayers of the Complaint (Jt. App. 4) are incidental to 
the merits which have not yet been reached and are there¬ 
fore not before this Court. In passing, however, it is 
worthy of note that while the Joint Resolution of August 
8, 1947, disclaims either recognition or denial of any par¬ 
ticular claim (Sec. 3a), nevertheless its express definition 
of the very term “possessory rights” (Sec. 1), its painstak¬ 
ing enumeration of the several possible sources of such 
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rights (Sec. 1), and the apparent necessity of expressly 
authorizing the Secretary of Agriculture to sell and pass 
“clear” title to such timber (Secs. 2(a) and (c)) all con¬ 
firm the possible reality and seriousness of claims such 
as this. 


Joint Resolution of August 8, 1947 

(61 Stat. 920) 

Joint Resolution 

To authorize the Secretary of Agriculture to sell tim¬ 
ber within the Tongass National Forest. 

Resolved by the Sen-ate and House of Representatives 
of the United States of America in Congress assembled, 
That “possessory rights” as used in this resolution 
shall mean all rights, if any should exist, which are 
based upon aboriginal occupancy or title, or upon sec¬ 
tion 8 of the Act of May 17, 1884 (23 Stat. 24), section 
14 of the Act of March 3, 1891 (26 Stat. 1095), or sec¬ 
tion 27 of the Act of June 6,1.900 (31 Stat. 321), wheth¬ 
er claimed by native tribes, native villages, naitive 
individuals, or other persons, and which have not been 
confirmed by patent or court decision or included with¬ 
in any reservation. 

Sec. 2. (a) The Secretary of Agriculture, in con¬ 
tracts for the sale, or in the sale, of national forest 
timber under the provisions of the Act of June 4, 1897 
(30 Stat. 11, 35), as amended, is authorized to include 
timber growing on any vacant, unappropriated, and 
unpatented lands within the exterior boundaries of the 
Tongass National Forest in Alaska, notwithstanding 
any claim of possessory rights. All such contracts 
and sales heretofore made are hereby validated. 

(b) The Secretary of the Interior is authorized to 
appraise and sell such vacant, unappropriated, and un¬ 
patented lands, notwithstanding any claim of posses¬ 
sory rights, within the exterior boundaries of the Ton¬ 
gass National Forest as, in the opinion of the Secretary 
of the Interior and the Secretary of Agriculture, are 
reasonably necessary in connection with or for the 
processing of timber from lands within such national 
forest, and upon such terms and conditions as they 
may impose. 
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(c) The purchaser shall have and exercise his rights 
under any patent issued or contract to sell or sale made 
under this section free and clear of all claims based 
upon possessory rights. 

Sec. 3. (a) All receipts from the sale of timber or 
from the sale of lands, under section 2 of this resolu¬ 
tion shall be maintained in a special account in the 
Treasure until the rights to the land and timber are 
finally determined. 

(bj Nothing in this resolution shall be construed as 
recognizing or denving the validitv of anv claims of 
possessory rights to lands or timber within the ex¬ 
terior boundaries of the Tongass National Forest. 

Approved August S, 1947. 

Statement of Points 

I. In holding that this suit is in effect one against the 
United States the court below erred because that issue 
has been decided to the contrary, and its jurisdiction to en¬ 
tertain such a suit has been established, by controlling de¬ 
cisions of the Supreme Court. Page 3, post. 

II. Its further holding that it has no jurisdiction because 
one of the issues involves title to land in Alaska is like¬ 
wise erroneous and contrary to controlling decisions of 
the Supreme Court. Page 12, post. 

Summary of Argument 

The gist of the defendants’ objection as sustained by 
the court below is that the suit is one against the United 
States. Our position is that that issue is controlled to the 
contrary by authoritative decisions in a long line of simi¬ 
lar cases in which identically the same objection was con¬ 
sidered and held inapplicable. United States v. Lee , 106 
U. S. 196; Land v. Dollar , 330 U. S. 731. 

In those cases, as in the case at bar, the basic issue was 
as to the lawfulness of the possession of something held by 
defendant officers of the Government and claimed by both 
parties. The essential distinction between such a case and 
the familiar line of Government surplus cases in which 


the relief sought is to compel a particular disposition of ad¬ 
mitted Government property, as developed in Larson v. 
Domestic d: Foreign Corporation, 337 U. S. 682, is consid¬ 
ered at some length. 

Indeed it is still further shown by quotation from the 
Domestic <0 Foreign Corporation case that a case such as 
the present which in effect involves only money compensa¬ 
tion for a wrong done by the Government is well within 
the spirit as well as the letter of that distinction. We stand 
on the letter of the Lee and Dollar cases, but we also go on 
to point out how the refreshingly new spirit of the Joint 
Resolution of August S, 1947, affords still further support 
for whatever action this Court may take to correct the er¬ 
roneous decision below. 

Equally untenable is the other ground cited by the court 
below in support of its decision, viz.—that the issue involv¬ 
ing title to land in Alaska is local in character and there¬ 
fore beyond its jurisdiction. This is not a common law ac¬ 
tion of trespass. It is an equitable proceeding for distri¬ 
bution of a trust fund brought into and maintained in this 
territorial jurisdiction by officials who are before the court. 
It is familiar law that where the necessary parties are be¬ 
fore a court of equity, it is immaterial that the res of the 
controversy, whether it be real or personal property, is 
beyond its territorial jurisdiction. Phelps v. McDonald, 99 
U. S. 29S, 308; Fall v. Estin, 215 U. S. 1, 9-10. A fortiori 
where as here the immediate res is itself right here in the 
District of Columbia. 


ARGUMENT 

I. The jurisdiction of the court below to entertain an action 
of this sort against these Cabinet officers is established by 
controlling decisions of the Supreme Court. 

This case is controlled by United States v. Lee, 106 U. S'. 
196, and Land v. Dollar , 330 U. S. 731, and the long line of 
cases cited and reaffirmed in both of those opinions. 

In the Lee case, an action at law for the recovery of Ar- 
lington had been brought by the son of Robert E. Lee 
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against one Kaufman, who was holding the property as an 
officer or agent of the United States. There as here the 
United States was not a party to the suit and did not submit 
its rights to the jurisdiction of the court, but did defend 
the action by its proper law officers. The judgment below 
for the plaintiff was affirmed notwithstanding the formal 
suggestion of the United States (appearing for that pur¬ 
pose only) that the trial court lacked jurisdiction for 
reasons similar to those now advanced in the case at bar. 
The opinion of the Supreme Court exhaustively reviewed 
the authorities, and we quote its own summary at page 
216— 


‘‘This examination of the cases in this court estab¬ 
lishes clearly this result: that the proposition that 
when an individual is sued in regard to property which 
he holds as officer or agent of the United States, his 
possession cannot be disturbed when that fact is 
brought to the attention of the court, has been over¬ 
ruled and denied in every case where it has been nec¬ 
essary to decide it, and that in many others where the 

record shows that the case as tried below aetuallv and 

•> 

clearly presented that defence, it was neither urged by 
counsel nor considered by the court here, though, if it 
had been a good defence, it would have avoided the 
necessity of a long inquiry into plaintiff's title and of 
other perplexing questions, and have quickly disposed 
of the case. And we see no escape from the conclusion 
that during all this period the court has held the prin¬ 
ciple to be unsound, and in the class of cases like the 
present, represented by Wilcox v. Jackson, Brown v. 
Huger, and Grisar v. McDowell, it was not thought nec¬ 
essary to re-examine a proposition so often and so 
clearly overruled in previous well-considered de¬ 
cisions.” 

In the Dollar case the plaintiffs sued in equity for the 
return of corporate stock held by the Maritime Commission. 
The controversy was whether the United States owned the 
stock or had acquired it only as a pledge for a debt which 
had now been paid off in full. We quote from page 736— 
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* United States v. Lee, 106 U. S. 196 * * * was 
an action in ejectment to recover possession of a tract 
of land. The defendants were military officers who, 
acting under orders of the President, took possession 
of the land and converted one part into a fort and 
another into a cemetery. For the lawfulness of their 
possession they relied on a tax sale of the property to 
the United States. On the trial it was held that the 
claim of the plaintiffs to the land was valid and that 
the defendants were wrongfully in possession. The 
Court affirmed the judgment over the objection that 
the suit was one against the United States. It held 
that the assertion by officers of the Government of 
their authority to act did not foreclose judicial inquiry 
into the lawfulness of their action; that a determina¬ 
tion of whether their ‘authority is rightfully assumed is 
the exercise of jurisdiction, and must lead to the de¬ 
cision of the merits of the question.’ P. 219. It furth¬ 
er held that while such an adjudication is not res judi¬ 
cata against the United States because it cannot be 
made a party to the suit, the courts have jurisdiction 
to resolve the controversy between those who claim 
possession. And it concluded that an agent or officer 
of the United States who acts beyond his authority is 
answerable for his actions. And see Philadelphia Co. 
v. Stimson. 223 U. S. 605, 619-620: Sloan Shipyards 
Corp. v. United States Fleet Corp., 258 U. S. 549, 567. 

“Where the right to possession or enjoyment of prop¬ 
erty under general law is in issue, and the defendants 
claim as officers or agents of the sovereign, the rule of 
United States v. Lee. supra has been repeatedly ap¬ 
proved. Cunninqham v. Macon <0 Brunswick B. Co.. 
109 U. S. 446, 452: Tindal v. Wesley. 167 U. S. 204; 
Smith v. Beeves. 17S U. S. 436, 439: Scranton v. 
Wheeler. 179 U. S. 141, 152-153; Philadelphia Co. v. 
Stimson. supra, pp. 619-620: Goltra v. Weeks. 271 U. S. 
536. 545: 1ekes v. Fox. 300 U. S. 82, 96: Great Northern 
Life Ins. Co. v. Bead. 322 U. S. 47, 50-51. That rule is 
applicable here although we assume that record title 
to the shares is in the Commission. In United States 
v. Lee. supra, record title of the land was in the United 
States and its officers were in possession. The force 
of the decree in that case was to grant possession to 
the private claimant.” 
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So litre, where the riirht under general law to possession 
of this specific fund of $34,196.97 is in issue, the objection 
that the suit is one against the United States is not legally 
tenable. 

The cited cases were obviously disregarded bv the court 
below, although stressed to it both in written points and 
in oral argument. A remark by the court near the con¬ 
clusion of that argument suggests that its decision may 
have in great part resulted from giving undue effect to a 
third case which is definitely not in point and which by 
the same token had not even been cited by defendants. But 
under all the circumstances it might be helpful to call it to 
the attention of this Court. 

That case is Larson v. Domestic <0 Foreign Corporation , 
337 U. S. 682, decided bv identically the same bench only 
two years after Land v. Dollar. The Lee case and the 
Dollar case are discussed at length at pages 696-702. The 
authority of neither ease is questioned, but as noted in the 
official syllabus at page 6S3 the Lee case is “distinguished” 
with respect to its effect on the case then under con¬ 
sideration. 

As we read the opinion in connection with Goldberg y. 
Daniels. 231 U. S. 218. the case it cites as being most closely 
in point, as well as in the light of two later cases in this 
Court ( Seiden v. Larson. SS App. D. C. 258, 188 Fed. 2d. 
661, and American Dredging Co. v. Cochrane, S9 App. D. C. 
88,190 F. 2d. 106) that distinction becomes yery clear. All 
four cases dealt with Government surplus property, and 
sought to compel its sale or disposition in one way rather 
than another. The Government’s admitted title to the prop¬ 
erty was in each instance the undisputed starting point of 
the case, and there was nothing in Lee or Dollar (in both 
of which the controversy, just as here, was an essentially 
different one as to whether the Government had ever ac¬ 
quired the basic title to the property) which called for any 
conclusion other than that so well summarized by this 
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Court at page 91 of its opinion in tlie American Dredging 
Co. case, supra — 

44 This contention must he denied under authority of 
Larson v. Domestic <0 Foreign Commerce Corporation. 
337 U. S. 6S2, 69 S. Ct. 1457, 93 L. Ed. 1628. After a 
thorough examination of earlier cases dealing with the 
sovereign immunity of the United States, Chief Jus¬ 
tice Vinson stated a rule of decision which is here con¬ 
trolling. That rule is: that, if speeifir relief is sought 
against the sovereign, requiring action hy the sov¬ 
ereign or disturbing the sovereign’s property, the ac¬ 
tion is one against the sovereign whether a named 
partv to the action or not, 337 Y. S. at pages 6S7-6SS, 
698, 704, 705, 69 S. Ct. at pages 1460-1465-1468-1469, 93 
L. Ed. 1628. The Larson case was one involving the 
sale of Government property —a situation emphasized 
in the concurrence of Mr. Justice Douglas, 337 U. S. 
at page 705, 69 S. Ct. at page 1469, 93 L. Ed. 1628.” 

Indeed there is not the slightest conflict between the ac¬ 
counting sought hy the present appellant and the spirit or 
basic philosophy of the Domestic d: Foreign Corporation 
case as expounded in a concluding paragraph of that opin¬ 
ion at page 703— 

“It is argued that the principle of sovereign im¬ 
munity is an archaic hangover not consonant with mod¬ 
ern morality and that it should therefore he limited 
wherever possible. There may he substance in such a 
viewpoint as applied to suits for damages. The Con¬ 
gress has increasingly permitted such suits to he main¬ 
tained against the sovereign and we should give hos¬ 
pitable scope to that trend. But the reasoning is not 
applicable to suits for specific relief. For, it is one 
thing to provide a method by which a citizen may he 
compensated for a wrong done to him hy the Govern¬ 
ment. It is a far different matter to permit a court 
to exercise its compulsive powers to restrain the Gov¬ 
ernment from acting, or to compel it to act. There 
are the strongest reasons of public policy for the rule 
that such relief cannot he had against the sovereign. 
The Government, as representative of the community 
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as a whole, cannot be stopped in its tracks by any 
plaintiff who presents a disputed question of property 
or contract right. As was early recognized, ‘The in¬ 
terference of the Courts with the performance of the 
ordinary duties of the executive departments of the 
government, would be productive of nothing but mis¬ 
chief’ . . . 

Here there would be no stoppage of the Government in 
its tracks, no interference of anv sort with the ordinarv 
functioning of its departments. Here is only an effort to 
accomplish as expeditiously as possible an avowed objec¬ 
tive of the Joint Resolution—final determination of the 
rights to the timber which produced the fund here in ques¬ 
tion. And bv the most convenient and already available 
“method"—resort to the courts which had been established 
by Congress and had been held to be open to just such 
cases as this.* The courts should indeed “give hospitable 
scope to that trend.’* In this respect the money judgment 
sought in the present case is on final analysis not essen¬ 
tially different from the compensatory money damages re¬ 
ferred to in the above quotation. 

So much for the impersonal technicalities of the law. 
But before leaving this branch of the case there is still 
another facet which is deserving of mention. For here any 
argument against jurisdiction is infinitely weaker than in 
either the Lee or the Dollar case. It will be recalled that 
in the former the record title was in the Fnited States, and 
in the latter it was assumed to be in the Government’s Mari¬ 
time Commission. But here the defendants do not even 

* For what it may he worth an interesting: coincidence of dates might be 
noted. Sec. 3(a) of the Joint Resolution of August 8, 1947, when originally 
introduced as H.J. Res. 205. provided for retention of all receipts from the sale 
of timber in the special account in the Treasury “until the rights to the * * * 
timber are finally determined bp or under future legislation.” On April 7, 
1947. the Hollar case supra, reaffirming the Lee case, was decided by the 
Supreme Court. On July 10, 1947. the House Committee on Agriculture re¬ 
ported the bill favorably in the form in which finally enacted with the five 
concluding italicised words deleted. The Committee’s explanation: “Perhaps 
this question can be determined under existing legislation. If so. the committee 
feels that there should be prompt settlement of the issue without waiting 
further action by Congress. ” House Report No. S73, 80th Cong., 1st Sess. 
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have such a formality upon which to fall back. On the con¬ 
trary here we find something refreshingly new, and the like 
of which has probably never before come to the attention 
of this Court. Briefly, in this statute the United States, 
acting in the most formal possible manner through legis¬ 
lation by the Congress, concedes that Indian claims to title 
in the area which produced the fund here in question may 
be just as responsible claims and may be just as likely to 
be right as any claim of its own. Nor does it stop there. 
This legislation neither provides nor permits that the pro¬ 
ceeds from the sale of timber growing on that area (much 
of which is under the immediate control of the United States 
simply by virtue of “its superior might”—to borrow a 
most expressive term from a case cited below by the de- 
- fendants) shall ever lose their identity through the conven¬ 
tional process of being merged in the general funds of the 
Treasury. On the contrary it goes on in Section 3(a) to 
expressly provide that— 

“All receipts from the sale of timber * * * shall be 
maintained in a special account in the Treasury until 
the rights to the land and timber are finally deter¬ 
mined.” 

In the light of the footnote to the preceding paragraph how 
much more consent to an action of this sort is needed ? Or 
what further “method” need be provided? 

It is of more than passing interest to note that the legis¬ 
lative history of this statute shows that its enactment was 
occasioned by the representations of the Secretary of the 
Interior (the highest official of the executive branch of the 
Government charged with responsibility in the premises) 
that the tremendous uncertainty as to the amount and 
boundaries of the public domain in Alaska had become a 
serious detriment to the welfare of the territory. (80th 
Cong., 1st. Sess., House Report No. 873.) In the light of 
this progressive attitude on the part of the two other great 
branches of our Government the judicial branch need have 
no hesitation in carrying on in the same spirit. 
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II. The jurisdiction so established as to the defendants is 
not affected by the existence of any issue as to title to land 
in Alaska. 


The other issue raised by the decision below arises from 
the fact that the right to the fund here in question (and 
also territorially ‘‘here** in the District of Columbia) nec¬ 
essarily depends in turn on the right to the timber and to 
the land on which it grew in Alaska. The second reason 
given in support of the decision below is just as untenable 
as the first. 


Even if this particular prayer for an accounting directly 
affected the land in Alaska on which the timber grew, the 
jurisdiction of the court below would still be beyond ques¬ 
tion under the controlling decisions of the Supreme Court. 
Fall v. Estin . 215 V. S. 1, 0-10, and cases there cited; Phelps 
v. McDonald. 00 Y. S. 208, 30S. A fortiori jurisdiction 
exists where as here the sole immediate subject of the ac¬ 
counting is a fund which, like the defendants themselves, is 
right here within the territorial jurisdiction of the court. 

The Fall case involved the effect in Nebraska of a deed 
to land in that state made by a commissioner under decree 
of a court of Washington State. This particular deed was 
held ineffective only because of the intervention of a com¬ 
missioner but the opinion contains an excellent summary 
of the cases on the general question— 


“In Watkins v. TIolman ct ah. 1(1 Pet. 25, 57, passing 
on a decree made by the Supreme Court in Massachu¬ 
setts by virtue of a statute of that State, it was said: 

# * * 


‘A court of chancery, acting in personam, may well 
decree the convevance of land in anv other State, and 
may well enforce its decree by process against the 
defendant. But neither the decree itself nor any 
conveyance under it, except by the person in whom 
the title is vested, can operate beyond the jurisdic¬ 
tion of the court.’ 


v. 


See, also. Massie v. Wafts. G Craneli, 14S, and Miller 
Sherry, 2 Wall. 237, 24S, 249. 
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In Corbett v. Nutt. 10 Wall. 464, 475, the doctrine 
was repeated that a court of equity acting upon the 
person of the defendant may decree a conveyance of 
land situated in another jurisdiction, and even in a for¬ 
eign country, and enforce the execution of the decree 
by process against the defendant, but, it was said: 
‘Neither its decree nor anv convevancc under it, ex- 
ecpt by the party in whom the title is vested, is of any 
efficacy beyond the jurisdiction of the court.’ This, the 
court declared, was familiar law, citing Watkins v. 
Holman, supra. See, also. Urine v. Insurance Com¬ 
pany, 96 U. S. 627, 635; Phelps v. McDonald, 99 U. S. 
30S.” 

In the Phelps case the rule of most immediate interest 
had been stated even more succinctly— 

“Where the necessary parties are before a court of 
equity, it is immaterial that the res of the controversy, 
whether it be real or personal property, is beyond its 
territorial jurisdiction. It has the power to compel the 
defendant to do all things necessary, according to the 
lex loci rei sitae, which he could do voluntarily, to give 
full effect to the decree against him.” 

Again let us point out, as we sought to do in the court 
below, that a common law action for trespass such as Ellen- 
wood v. Marietta Chair Co.. 15S U. S. 105, cited to it by de¬ 
fendants, is controlled by the strict rules of the common 
law and in the present connection can not offset the author¬ 
ity of the equity cases cited in the preceding paragraphs. 

The only other case on this issue cited by defendants to 
the court below was Mason v. United States, 260 U. S. 545, 
which although an equity case, did not even remotely relate 
to the present issue. That was “primarily” a suit to quiet 
title with “in addition” a prayer for an accounting in re¬ 
spect of oil and gas already removed by defendants. But 
the suit was already in the same federal district as the 
land, and the issue was whether damages were subject to a 
limitation set by state legislation. Indeed at page 55S the 
opinion expressly disclaimed that it had anything “to do 
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with general principles of equity or with the federal equity 
jurisdiction.” 

Conclusion 

It is submitted therefore that the court below had un¬ 
questionable jurisdiction of this prayer for an accounting, 
and that its judgment dismissing the case for lack of juris¬ 
diction should be reversed and the case remanded for an¬ 
swer and consideration on the merits. 

Respectfully, 

James Craig Peacock, 

"William L. Paul, Jr., 

John H. Myers, 

Attorneys for Appellant. 

"Williams, Myers & Quiggle, 

Martin "W. Meyer, 

Frederick Paul, 

Of Counsel 
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United States District Court for the 
District of Columbia 

Jimmie A. George. Sr.. Angoon, Alaska, Plaintiff, 

v. 

John W. Snyder, Secretary of the Treasury, and 
Charles F. Bran n an. Secretary of Agriculture, 

Defendants.* 

Civil Action No. 534S-52 

Complaint 

(Action for Declaratory Judgment and Accounting). 

(Filed November 26, 1952) 

1. Plaintiff is a citizen of the United States, a resident 
of Angoon, Alaska, and one of a total of more than thirty 
living members of the Angoon or Hutsnuwu local division 
or unit of the Duk-la-wedi clan or consanguineal band of 
Tlingit Indians of southeastern Alaska (which local divi¬ 
sion or unit is hereinafter referred to collectively as the 
Angoon Duk-la-wedi), and he brings this action in behalf 
of himself and also of all the members of the Angoon Duk- 
la-wedi. 

2. Defendants are the Secretary of the Treasury and the 

• • 

Secretary of Agriculture respectively, and as such are 
charged with certain duties and responsibilities under the 
Joint Resolution of August 8, 1947, 61 Stat. 920, a copy of 
which is attached hereto as Exhibit 1. 

3. This action has to do with $34,196.97 received by the 
United States from the sale of timber described in the fol¬ 
lowing two paragraphs, which receipts, in accordance with 
that Joint Resolution, either are or should be maintained 
in a special account in the Treasury until the rights to the 
timber are finally determined. 

* By stipulation approved and filed February 19, 1933, the present incum¬ 
bents George M. Humphrey and Ezra T. Benson were substituted for their 
respective predecessors in office. 
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4. On or about February 16, 1952, the Secretary of Agri¬ 
culture through the Forest Service sold to Owen Brothers 
certain timber for $34,196.97 which amount has been paid 
to the United States. 

2 5. That timber was sold from an irregularly 

shaped tract on Admiralty Island in the Tongass Na¬ 
tional Forest, which tract is 'some three miles in length and 
from one half mile to one and a half miles in width, and 
conforms generally to the watershed of the stream which 
empties into the extreme southeastern end of the South 
Arm of Hood Bay, and is more particularly described in 
a Timber Survey revised 12-15-47 by Zach & Stratton, a 
copy of which survey is attached hereto as Exhibit 2. 

6. The Angoon Duk-la-wedi through their members, 
spouses, in-law<s, and permittees, have, since aboriginal 
times prior to the Russian cession of Alaska to the United 
States in 1S67, continuously used, occupied, and claimed 
that entire tract in the accustomed Indian manner for fish¬ 
ing, hunting, berrying, maintaining permanent and seasonal 
villages and other structures, and burying their dead, and 
their communal ownership of the area under Tlingit law 
and custom has been recognized and respected by other 
Indians. 

7. By virtue of such aboriginal occupancy or title the 
Angoon Duk-la-wedi are and always have been the com¬ 
munal owners of the tract described in paragraph 5, and 

bv the same token owned the timber sold therefrom bv the 
« * 

defendant Secretary of Agriculture. 

5. And by virtue of such use, occupancy, or claiming on 
■May 17, 18S4, March 3, 1891, and June 6, 1900, and of the 
Acts of Congress approved on those dates (23 Stat. 24, 26 
Stat. 1095, and 31 Stat. 321) the Angoon Duk-la-wedi are 
independently entitled to undisturbed possession of that 
tract, and by the same token had full right to the possession 
and disposition of the timber sold therefrom by the defen¬ 
dant Secretary of Agriculture. 
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"Wherefore, the plaintiff prays: 

(a) That this Court, by its judgment, declare the Angoon 
Duk-la-wedi to have always owned the tract described in 

paragraph 5 and also to have been at all times since 
3 May 17, 1864, entitled to the undisturbed possession 
of that tract. 

(b) That this Court, by its judgment, declare the said 
Angoon Puk-la-wedi to have been entitled to use and dis¬ 
pose of the timber which has been sold from that tract. 

(c) That this Court determine a roll of individual mem¬ 
bers of the Angoon Duk-la-wedi as of the date of that sale, 
and, by it* judgment, declare each such member to be en¬ 
titled to his or her pro rata share of the aforesaid 
$34,196.97. 

(d) That this Court by its judgment, direct the defen¬ 
dants to account accordingly for that $34,196.97, and auth¬ 
orize and require them to pay over to plaintiff and to or for 
each other such member his or her pro rata share thereof. 

(e) That counsel fees and costs be allowed out of said 
$34,196.97 before its distribution. 

(f) That the plaintiff and his fellow members of the An¬ 
goon Duk-la-wedi have such other and further relief as to 
the Court may seem proper. November 26, 1952. 

James Craig Peacock 
SI 7 Munsey Building 
Washington 4, D. C. 

William L. Paul, Jr. 

Box SI 

Juneau, Alaska 

John H. Myers. 

S17 Munsev Building 
Washington 4, D.C. 

Attorneys for Plaintiff. 

Williams, Myers and Quiggle 

Of Counsel 

• • • • * • * * * • 
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Motion to Dismiss 

7 (Filed March 18, 1953) 

Comes now the defendants, and each of them, and move 
the Court to dismiss the complaint herein for the reasons 
on the grounds that: 

1. The Court is without jurisdiction of the subject- 
matter of the cause of action involved. 

2. The Court is without jurisdiction to render the judg¬ 
ment sought by the complaint. 

3. The attorneys who filed the complaint are without 
authority to represent the individual in whose name said 
complaint is filed or the class or group for and on whose 
behalf the complaint is filed. 

4. The United States is an indispensable party defendant 
which has not consented to be sued and cannot be sued 
without its consent. 

J. Edward Williams 

Acting Assistant Attorney General 
Ralph A. Barney 
Attorney 

Room 261S, Department of Jusiee 
Washington 25, D. C. 


Memorandum 

9 Motion to dismiss the complaint is granted on the 

following grounds: 

First, the suit is, in effect, an action against the United 
States. 

Second, one of the issues in the action involves title to 
land in Alaska. Such a cause of action is local in char¬ 
acter, of which this Court has no jurisdiction. 

/s/ Alexander Holtzoff 

United States District Judge . 


April 17,1953. 
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Judgment 

10 This matter came on for hearing on the motion of 
the defendant to dismiss the complaint herein, the 
Court having heard the argument of counsel thereon and, 
being fully advised in the premises, finds that said motion 
should be sustained. 

It is therefore by the Court ordered, adjudged and de¬ 
creed that the motion of the defendant to dismiss the com¬ 
plaint be and the same is hereby sustained, and the com¬ 
plaint is hereby dismissed. 


April 23, 1953. 


Alexander Holtzoff 

United States District Judge. 
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STATEMENT OF QUESTION INVOLVED 

The question is whether in a suit under the Declaratory 
Judgment Act against the Secretaries of the Treasury and 
Agriculture there can be determined 

1) the ownership of land and timber situated in Alaska, 
or to the proceeds of the sale of the timber, or 

2) whether a court may by declaratory judgment direct 
the disbursement of funds in a special account in the Treas¬ 
ury to a group of Indians whose identity has not been estab¬ 
lished, and in the absence of legislation by Congress. 
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Geoijge M. Humphrey, Secretary of the Treasury and 
Ezra T. Benson, Secretary of Agriculture, appellees 
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TRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 

The complaint was based on the provisions of 2S U.S.C. 
1331 and 2201. Appellate jurisdiction is based in 28 U.S.C. 
1291. 

STATEMENT OF CASE 

An examination of the pleadings will disclose that there 
is considerably more to this case than would appear from a 
reading of appellant’s brief. 

This case centers around the legal title to $34,196.97 rep¬ 
resenting the sale of certain timber in Alaska by the Secre¬ 
tary of Agriculture and on deposit with the Treasurer of the 
United States pursuant to a Joint Resolution of Congress 
approved August 8, 1947, 61 Stat. 920. The complaint 
seeks a declaratory judgment and an accounting. 
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The basis of appellant’s claim is that he is “one of a total 
of more than thirty living members of” the Angoon Duk-la- 
wedi clan of Tlingit Indians of southeastern Alaska (par. 1); 
that the land from which the timber was cut was on Admir¬ 
alty Island in the Tongass National Forest (par. 5): that 
the Angoon Duk-la-wedi, “through their members, spouses, 
in-laws, and permitees, have, since aboriginal times prior 
to the Russian cession of Alaska to the United States in 
1S67.''’ continuously used, occupied, and claimed the tract 
“in the accustomed Indian manner” (par. 6), and “by virtue 
of such aboriginal occupancy or title the Angoon Duk-la- 
wedi are and always have been the communal owners of the 
tract * * * and by the same token owned the timber sold 
therefrom bv the Defendant Secretarv of Agriculture” 
(par. 7). In addition, appellant claims that by virtue of 
use, occupancy, and a claim of ownership on May 17, 18S4, 
March 3,1891, and June 6, 1900, the Angoon Duk-la-wedi is 
entitled to the undisturbed possession of the land and the 
timber (par. 8). 

Based on these allegations the plaintiff sought to have the 
court declare: 

1. That the Angoon Duk-la-wedi has ahvavs owned and 
has been the owner since May 17, 1S84, and entitled to the 
undisturbed possession, of the tract of land in question 
described in paragraph 5 of the complaint. 

:2. That the Angoon Duk-la-wedi has been entitled to use 
and dispose of the timber on the land. 

3. A roll of members of the Angoon Duk-la-wedi as of 
February 26, 1932, and that each of the persons so deter¬ 
mined to be a member is entitled to his pro rata share of 
the proceeds of a timber sale aggregating $34,196.97. 

Plaintiff also sought to have the court direct and require 
the defendants to pay over to the persons found entitled 
their pro rata share of this fund, after first deducting coun¬ 
sel fees and expenses. 

The defendants filed a motion to dismiss (Jt. App. 5) on 
the grounds that: 

1. The court is without jurisdiction of the subject matter 
of the cause of action involved. 
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2. The court is without jurisdiction to render the judg¬ 
ment sought by the complaint. 

3. The attorneys who filed the complaint are without au¬ 
thority to represent the individual in whose name said com¬ 
plaint is filed or the class or group for and on whose behalf 
the complaint is filed. 

4. The United States is an indispensable party defendant 
which has not consented to be sued and cannot be sued with¬ 
out its consent. 

The court below sustained the motion on two grounds 
(Jt. App. 5): 

First, the suit is, in effect, an action against the 
United States. 

Second, one of the issues in the action involves title 
to land in Alaska. Such a cause of action is local in 
character, of which this Court has no jurisdiction. 

The petition was dismissed (Jt. App. 6). 

Thus it is apparent that there is much more to the case 
than “the jurisdiction of the court below to rule on para¬ 
graph (d) of the prayers # * which seeks an accounting of 

a fund (specifically $34,196.97 of receipts from the sale of 
standing timber in Alaska) brought into and now held in the 
District of Columbia by the defendants * * V’ 1 

The court below obviously determined that before plain¬ 
tiff would be entitled to a judgment determining that the 
clan was entitled to the fund, the question of title to the land 
would first have to be determined, and since the land was in 
Alaska the court had no jurisdiction of the subject matter. 

In deciding that the suit was, in effect, an action against 
the United States the Court below could have based this 
conclusion on the fact that: (a) title to the land was in the 
United States and could no be litigated in the absence of 
the United States; (b) even if it were assumed that the clan 
was the owner of the lands as alleged, the United States 
was an indispensable party to the suit because granting the 
relief sought would interfere with the governmental func- 


1 Appellant’s Br. p. 2. 
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tion of the United States in its management of Indian affairs. 

Because of this fundamental difference in our conception 
of this case we are unable to agree that the “Statement of 
Question Involved’’ or the “Statement of Points’’ as set 
forth in appellant's brief are correct. 

STATEMENT OF POINTS 

1. The United States District Court for the District of 
Columbia was without jurisdiction of (a) the subject 
matter of the cause of action, or (b) to render the judgment 
sought. 

2. The United States is an indispensable party defendant 
which has not consented to be sued and which cannot be 
sued without its consent. 

SUMMARY OF ARGUMENT 

The court below was without jurisdiction of the subject 
matter because the issue primarily is the title to lands in 
Alaska. This is a local action of which the court had no 
jurisdiction. Ellenwood v. Marietta Chair Co., 15S U.S. 105; 
Mason v. United States. 260 U.S. 545. 

The court below was without jurisdiction to render the 
judgment sought because membership in an Indian tribe is 
a political matter for Congress to determine. Wallace v. 
Adams. 145 Fed. 716. aff’d 204 U.S. 415; Stephens v. Chero¬ 
kee Nation. 174 U.S. 445; Cherokee Sat ion v. Hitchcock. 1S7 
U.S. 294. 

Title to the lands in question is in the United States 
{United States v. Berrigan, 2 Alaska 442: Kinkead v. United 
States. 150 U.S. 483; Maloney v. Adset. 175 U.S. 2S1) and, 
therefore, the United States is an indispensable party to the 
action. Louisiana v. Garfield. 211 U.S. 70; New Mexico v. 
Lane. 243 U.S. 52. 

The management and control of Indian affairs is a gov¬ 
ernmental function of the United States and it is, therefore, 
an indispensable party to any action which would interfere 
with its management or control of such affairs. Morrison 
v. Work, Secretary of Interior. 266 U.S. 481. 
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ARGUMENT 

I. Jurisdiction of Subject Matter 

Although appellant tries to make it appear that this is 
merely a suit for an “accounting” under paragraph (d) 
of its prayer, 2 the fact is that no “accounting” is involved 
at all. The complaint alleges the sale of the timber for 
$34,196.97 and its deposit in the Treasury in a special 
account. These facts are admitted by the motion to dis¬ 
miss. Xo question of an “accounting” arises. But para¬ 
graph (d) goes further and requests the court to “authorize 
and require them [the defendants] to pay over to plaintiff 
and to or for each other member his or her pro rata share 
thereof.” 

But in the complaint plaintiff realized that before the 
court would enter such an order and directive it would first 
have to determine (Prayer for Declaratory Judgment, Jt. 
App. i). 4): 

(a) “the Angoon Duk-la-wedi to have always owned the 
tract described in paragraph 5, and also to have been at all 
times since May 17,1SS4, entitled to the undisturbed posses¬ 
sion of that tract.” 

(b) “the said Angoon Duk-la-wedi to have been entitled 
to use and dispose of the timber which has been sold from 
that tract.” 

Obviously such determinations require the court to pass 
on the question of title to the land and the timber found 
thereon. But the land is located in Alaska. It is not within 
the territorial jurisdiction of the court, and the court below 
properly held that the action is local in character. 

In EllenwoofJ v. Marietta Chair Co., 158 U.S. 105, an 
action was brought in the Circuit Court of the United States 
for the Southern District of Ohio to recover the value of 
certain timber cut from lands located in West Virginia. 
The amended petition alleged the ownership of the land in 
plaintiff’s decedent, and of the timber growing on the land, 
and that the defendant cut the timber from the land, took 
the logs into its possession and converted them to its own 

- See Br. pp. 2 (par. 4); 12 (par. 2); 14 (Conclusion). 
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use. In affirming the judgment of dismissal the Supreme 
Court said (p. 10S): 

But the petition, as amended by the plaintiff, on 
motion of the defendant, and by order and leave of the 
court, contained a single count, alleging a continuing 
trespass upon the land by the defendant, through its 
agents, and its cutting and conversion of timber grow¬ 
ing thereon. This allegation was of a single cause of 
action, in which the trespass upon the land was the 
principal thing, and the conversion of the timber was 
incidental only; and could not, therefore, be maintained 
by proof of the conversion of personal property, with¬ 
out also proving the trespass upon real estate. Cotton 
v. United States. 52 U.S. 11 How. 229 [13.674]: Eames 
v. Prentice. 8 Cush. 337: Hon e v. Willson, 1 Denio, 181: 
Dodpe v. Colb//. 108 X.Y. 445: Merriman v. McCormick 
Harrestinq Mach. Co.. 86 5Yis. 142. The entire cause 
of action was local. The land alleged to have been tres¬ 
passed upon being in AYest Virginia, the action could 
not be maintained in Ohio. The circuit court of the 
United States, sitting in Ohio, had no jurisdiction of the 
cause of action, and for this reason, if for no other, 
rightlv ordered the case to be stricken from its docket, 
although no question of jurisdiction had been made by 
demurrer or plea. British South Africa Co. v. Com- 
panhia de Mocambique (1893) App. Cas. 602. 621: 
Weidner v. Bankin. 26 Ohio St. 522: Younqstou'n v. 
Moore. 30 Ohio St. 133: Ohio Rev. Stat. § 5064. Judg¬ 
ment affirmed. 

Appellant seeks to avoid the controlling effect of this deci¬ 
sion bv suggesting that this case was controlled bv the 
“strict rules of the common law.” 3 But appellant cannot, 
by invoking the jurisdiction of the United States District 
Court for the District of Columbia under the Declaratory 
Judgment Act (28 U.S.C. 2201), confer or extend the juris¬ 
diction of that court which it does not otherwise have. As 
this Court said in Clark. Attorney General , v. Memolo. 85 
U.S. App. D.C. 65. 174 F. 2d 97S, 980: 

It is well settled that the Declaratory Judgment Act 
does not confer or extend jurisdiction over an area not 
already covered, nor can it be used to give relief in- 


3 Appellant’s Br. p. 13. 
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directlv which could not be given directly. It does not 
enlarge the jurisdiction of district courts. Di Benedetto 
v. Morgenthau, SO U.S. App. D.C. 34, 148 F.2d 223, 
certiorari dismissed 326 U.S. 6S6, 66 S.Ct. 25, 90 L.Ed. 
402, United States ex rel. Jordan v. Ickes, 79 U.S. App. 
D.C. 114, 143 F.2d 152, certiorari denied 320 U.S. SOI, 
63 S. Ct. 432, 8S L.Ed. 484; Miles Laboratories, Inc. v. 
F. T. C.. 78 U.S. App. D.C. 326, 140 F.2d 683, certiorari 
denied 322 U.S. 752, 64 S.Ct. 1263, 88 L. Ed. 1582 

As if opposed to the rule laid down in the Ellemvood case, 
supra, appellant cites and quotes from Fall v. Estin, 215 
U.S. 1, 9-10, and Phelps v. McDonald, 99 U.S. 298, 308. We 
are unable to see the application of either to the case at bar. 
The Fall case was a divorce case. The trial court in the 
State of Washington granted the wife a divorce and ordered 
the husband to convev certain land located in Nebraska to 

w 

the wife. When the husband failed to do so a Commissioner 
of the Washington court executed a deed to the Nebraska 
property. The husband executed a deed to Estin and this 
resulted in a suit to quiet title by the wife, Mrs. Fall, against 
Estin. The Supreme Court of Nebraska held that the Com¬ 
missioner's deed did not operate to transfer the Nebraska 
land to the wife (75 Neb. 120, 113 N.W. 175), and the Su¬ 
preme Court of the United States affirmed. Clearly on 
these facts this decision is not helpful to the appellant in 
the present case. Appellant, however, quotes from the case, 
from which it appears that “a court of chancery, acting in 
personam, may well decree the conveyance of land in any 
other state, and may well enforce its decree by process 
against the defendant.” In other words, the court can order 
a party to convey land located in another state; but this is 
not the same thing as deciding the question of ownership of 
the tract. 

Similarly in Phelps v. McDonald. 99 U.S. 29S, the Supreme 
Court was there discussing the jurisdiction of a court “to 
compel the defendant to do all things necessary” to carry 
out the decree of the court. This was a bankruptcy case and 
involved a chose in action belonging to the bankrupt. 

Neither of these cases is determinative of the present 
situation, although the Fall case does hold that the Wash- 
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ington court had no jurisdiction over the Nebraska lands. 

Appellant seeks to avoid the case of Mason v. United 
States, 260 U.S. 545, on the ground that it was “primarily” 
a suit to quiet title, and that the prayer for an accounting 
was incidental. As we have pointed out, that is exactly the 
situation here. Appellant must first establish that the 
Angoon Duk-la-wedi is the owner of the land and the timber. 
Until that decision is made the appellant obviously has no 
right to an “accounting” for the proceeds of the sale of the 
timber, and no right to have the court “authorize and re¬ 
quire’* the appellees to pay over the proceeds of the sale of 
the timber. 

We believe the rule in the Mason case is applicable. 
There the Court said (260 U.S. 545, 558): 

Here, while the suit is one in equity, the statute and 
decisions relied upon have nothing to do with the gen¬ 
eral principles of equity or with the federal equity 
jurisdiction, but simply establish a measure of damages 
applicable alike to actions at law and suits in equity. 
The case presented by the bills is primarily one involv¬ 
ing title to land and seeking an injunction against con¬ 
tinuing trespasses. The conversion of the oil, for which 
damages are sought, is incidental and dependent. The 
entire cause of action is therefore, local (Ellenwood v. 
Marietta Chair Co., 158 U.S. 105), and the matter of 
damages within the controlling scope of state legisla¬ 
tion. See Mullins Lumber Co. v. Williamson <£' Brown 
Land (L Lumber Co., 255 Fed. 645, 647. The enforce¬ 
ment of such a statute in an equity suit in no manner 
trammels or impairs the equity jurisdiction of the na¬ 
tional courts. 

The court below was clearly right in deciding that “one 
of the issues in the action involves title to land in Alaska. 
Such a cause of action is local in character, of which this 
Court has no jurisdiction.” (Jt. App. p. 5). 

II. Jurisdiction to Render Particular Judgment 

In paragraph (c) of the prayer for judgment plaintiff 
asks: 

That this Court determine a roll of individual mem¬ 
bers of the Angoon Duk-la-wedi as of the date of that 
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sale, and, by its judgment, declare each such member 
to be entitled to his or her pro rata share of the afore¬ 
said $34,196.97. 

Again we point out that although appellant attempts to 
avoid this requested declaration, such a determination is 
essential to entitle appellant to an “accounting” of the 
proceeds. If appellant is not a member of the Angoon Duk- 
la-wedi he is not entitled to an acounting. 

But membership in an Indian tribe is a political and not 
a judicial question. Stephens v. Cherokee Nation, 174 U.S. 
445; Cherokee Nation v. Hitchcock, 187 U.S. 294; Wallace v. 
Adams, 204 U.S. 415. 

In Wallace v. Adkins, 143 Fed. 716 (C.C.A. 8), Judge San¬ 
born gave this summary of the power of Congress over 
membership in an Indian tribe (pp. 723-724): 

The United States by its superior might took from 
the Choctaw and Chickasaw Nations the power to deter¬ 
mine who their citizens should be, which had been re¬ 
peatedly guaranteed to them by treaties, and authorized 
the Dawes Commission and the United States court in 
the Indian Teritorv to decide this issue, bv the act of 
June 10, 1896. Here is the origin of every right of the 
defendant involved in this action. The maintenance by 
him of any claim in any court necessarily concedes the 
power of the legislative department of the government 
to create or to revive, and to enforce his demand for 
citizenship, because without that concession the pro¬ 
visions of the act of June 10, 1896, in this regard are 
void, and the defendant’s claim is conclusively adjudged 
to be baseless by its rejection by the Choctaw Nation. 
But, if the legislative department of the United States 
had the constitutional power to create or to revive the 
defendant’s claim and to enforce it, it necessarily had 
the same power to determine whether or not it would 
revive or enforce it and to select its own method of de¬ 
ciding these questions. It might have determined this 
issue itself and have declared by direct enactment that 
the Defendant Hill was a citizen of the Choctaw Nation. 
It might have empowered a committee, an Indian agent, 
a commission, a board, or a court to examine and deter¬ 
mine that question on its behalf, and as the determina¬ 
tion of this question of citizenship was a purely legis¬ 
lative and administrative function, and not a judicial 
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one. Congress necessarily had the authority under the 
Constitution at any time before an allotment of land 
under its previous acts had been finally made to the 
defendant, and his right to the land had thereby become 
vested, to repeal its previous legislation, to change its 
method of determining the issue, to strike down any 
decision that had been made under its previous acts, to 
prescribe a new method of deciding the question, or to 
refuse to determine it altogether and leave the claim of 
the defendant as it found it, conclusivelv barred bv its 
rejection by the Choctaw Nation. 

In affirming the decision the Supreme Court said (id. 204 
U.S. 415, 423): 

The power of Congress over matters of citizenship in 
these Indian tribes was plenary, and it could adopt any 
reasonable means to ascertain who were entitled to its 
privileges. 


And so the court below would not, in the absence of au¬ 
thority from Congress, have jurisdiction to determine the 
membership in the Angoon Duk-ta-wedi. Until Congress 
lias estabished the criteria for enrollment there is no au¬ 
thority to enroll. Only when it is claimed that a particular 
individual is within the qualifications laid down by statute 
may the courts interfere. 

III. United States Is Indispensable Party 

A. Generally. 

The first ground for sustaining the motion to dismiss 
stated by the court below was that “the suit is, in effect, an 
action against the United States.” (Jt. App. 5). 

Appellant denies the correctness of this conclusion and 
says: “This case is controlled by United States v. Lee, 106 
U.S. 106, and Land v. Dollar. 330 U.S. 731 and the long line 
of cases cited and reaffirmed in both of those opinions.” 4 
Neither of these cases is applicable to the present case. 

Under the treaty with Russia dated March 30, 1S67, 15 
Stat. 530, the United States acquired “all the territory and 


4 Appellants Br. p. 5. 
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dominion now possessed by his said Majesty on the continent 
of America, and in the adjacent islands” (Art. 1) including 
“the right of property in all public lots and squares, vacant 
lands, and all public buildings, fortifications, barracks and 
other edifices which are not private property,” (Art. 2) 
and “the cession of territory and dominion herein made is 
lierebv declared to be free and unencumbered bv anv reser- 

V » ft 

vations, privileges, franchises, grants or possessions * * * 
except merely individual property holders” (Art. G). 

Under this cession all of the vacant and unappropriated 
land in Alaska became a part of the public domain and pub¬ 
lic lands of the United States. United State* v. Berrigan . 2 
Alaska 442: Kinkead v. United State*. 150 U.S. 482. The 
legal title to the land claimed by appellant in this action is 
in the United States ( Maloney v. Ad*et. 175 U.S. 281. 289), 
and at most he could have only a right to possession under 
the Act of May 17,1884, 23 Stat. 24. 

Section S of the Act of 1884 contains the following proviso: 

That the natives or other persons in said district 
shall not be disturbed in the possession of any lands 
actually in their use or occupation or now claimed by 
them, but the term* under which each per*on* man ac¬ 
quire title to *uch land* is re*erred for future legisla¬ 
tion by Congre**. [Italics supplied.] 

There has been no such “future legislation by Congress."" 

Under such circumstances, in an action in which appellant 
seeks to have this Court declare that he and those for whom 
he sues “owned” the land and have at all times been entitled 
to “use and dispose of the timber on the land," the United 
States is a necessary and indispensable party defendant. 
In New Mexico v. Lane, Secretary of the Interior. 243 U.S. 
52, the State of Xew Mexico filed an original action in the 
Supreme Court against the Secretary of the Interior and 
the Commissioner of the General Land Office to establish 
the state's asserted title to certain land under the school land 
grant, and to restrain the Department of the Interior from 


5 Cf. Johnson v. Pacific Coast S. S. Co.. 2 Alaska 224. 240. Miller 
v. United States (C.C.A. 9), 159 F. 2d 997, 1002 (1947). 
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disposing of the land. In sustaining the motion of the 
defendants to dismiss the Court said (p. 38): 

The motion should be granted on the ground that the 
suit is one against the United States, under the au¬ 
thority of Louisiana v. Garfield , 211 U.S. 70, 33 L.Ed. 
02. 29 Sup. St. Rep. 31. 

Neither the Lee case nor the Dollar case relied upon by 
appellant is opposed to this rule. In the recent case of 
Larson v. Domestic cO Foreign Corp.. 337 U.S. 682, Mr. Chief 
Justice Vinson analyzed and explained both of these cases. 
As to the Lee case, the Chief Justice said (p. 697): 

The Lee ease, therefore, offers no support to the con¬ 
tention that a claim of title to property held by an officer 
of the sovereign is, of itself, sufficient to demonstrate 
that the officer holding the property is not validly em¬ 
powered by the sovereign to do so. Only where there is 
a claim that the holding constitutes an unconstitutional 
taking of property without just compensation does the 
Lee case require that conclusion. The cases which 
followed Lee's do not require a different result. 

As applied to the present case it is sufficient to point out 
that here there is no claim that the holding constitutes an 
unconstitutional taking of either the land or the proceeds of 
the sale of the timber. The pleadings in this case assert 
merely that the appellant is the “owner" of the land and the 
timber. This is A ”ew Mexico v. Lane, not United States v. 
Lee. 

The Chief Justice explained Land v. Dollar in this way 
(p. 702, fn. 26): 

In Laud v. Dollar, where the plaintiffs alleged that 

thev were entitled to stock held bv the Maritime Com- 
• • 

mission because the stock was received by the Commis¬ 
sion only as a pledge, it was contended that any other 
kind of acquisition would constitute a violation of § 207 
of the Merchant Marine Act, which allegedly gave the 
Commision authority to acquire stock only as collateral. 
The complaint therefore alleged that the members of 
the Commission “acted in excess of their authority as 
public officers." 330 U.S. at 738. 
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There is no allegation in the present case that either of 
the appellees “acted in excess of their authority as public 
officers.” On the contrary, the allegation of the complaint 
is that the $34,196.97 ‘‘in accordance with that .Joint Resolu¬ 
tion. either are or should be maintained in a special account 
in the Treasury.” (Jt. App. p. *2). [Italics supplied.] 
Clearly, under this allegation Land v. Dollar is not appli¬ 
cable. 

We believe that this case is controlled by Xew Mexico v. 
Lane, supra, and the principles set forth in Mine Safety 
Appliance Co., v. Forrestal. 326 U.S. 371, and Larson v. 
Domestic <& Foreign Corp.. 337 U.S. 6S2. 

The Forrestal case arose under the Declaratory Judgment 
Act. In dismissing the complaint Mr. Justice Black said 
(p. 3/o)! 

The assumption underlying this action is that if the 
relief prayed for is granted, the government will pay 
and thus relinquish ownership and possession of the 
money. In effect, therefore, this is an indirect effort 
to collect a debt allegedlv owed bv the government in a 
proceeding to which the government has not consented. 
The underiving basis for the relief asked is the alleged 
unconstitutionality of the Renegotiation Act and the 
sole purpose of the proceeding is to fix the government’s 
and not the Secretary’s liability. Thus, though appel¬ 
lant denies it, the conclusion is inescapable that the suit 
is essentiallv one designed to reach moncv which the 
government owns. Under these circumstances the gov¬ 
ernment is an indispensable party, Minnesota v. United 
States. 305 U.S. 382, 388, even though the Renegotiation 
Act under which the Secretary proposed to act might be 
held unconstitutional. Louisiana v. Jumel. 107 U.S. 711: 
Cunningham v. Macon <£ Brunswick R. Co., 109 U.S. 
446: Tlagood v. Southern. 177 U.S. 52. 67. 68: In re 
Agers. 123 U.S. 443, 496, 497, 505-507: Pennoger v. 
McConnaughg. 140 U.S. 1. 9: Wells v. Roper. 246 
U.S. 335, 337: see also X.Y. Guarantg <L Indemnitg 
Co. v. Steel. 134 U.S. 230. In short the government’s 
liability can not be tried “behind its back.” Louisiana 
v. Garfield, 211 U.S. 70, 7S. 

The present case is the same. Here it is sought “to fix 
the government’s and not the Secretary’s liability.” 
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In the Larson case the Court, after an extensive review of 
the cases (including: Lee and Dollar), summed up the situa¬ 
tion as follows (p. 701) : 

Since we must therefore resolve the conflict in doctrine 
we adhere to the rule applied in the Goldberg case and to 
the principle which has been frequently repeated by this 
court, both before and after the Goltra case: the action 
of an officer of the sovereign (be it holding, taking or 
otherwise legally affecting the plaintiff's property) can 
bo regarded as so “illegal’’ as to permit a suit for 
specific relief against the officer as an individual only 
if it is not within the officer's statutory powers or, if 
within those powers, only if the powers, or their exer¬ 
cise in the particular case, are constitutionally void. 

The application of this principle to the present case is 
clear. The very basis of appellant's action is that the Sec¬ 
retaries are officers of the Government, validly appointed. 
The appellee Secretary of Agriculture was, under the Act of 
June 4. 1S97, 30 Stat. 11, 33, and the Joint Resolution of 
August 8. 1947, 61 Stat. 920, authorized to sell the timber 
from the lands in question. The appellee Secretary of the 
Treasury was authorized to receive the money. Clearly, 
then, it cannot be said that the action of the appellee is not 
within their statutory powers or that the exercise of those 
powers in this case are constitutionally void. There is, 
therefore, no jurisdiction to grant the relief sought against 
the officers in this case. 

Appellant seeks to find authority for this procedure in 
the Joint Resolution itself, but there is nothing in its terms 
which pretends to give the court below or any other court 
jurisdiction to determine the ownership of the lands in ques¬ 
tion or the funds. Xor does the legislative history make up 
anv deficiencv in this regard. The action of the House Com- 
mittee in deleting from the bill “by or under future legisla¬ 
tion” and expressing the hope that “Perhaps this question 
can be determined under existing legislation,” 6 cannot be 
construed to grant jurisdiction where none exists. 

As pointed out in the Larson case, the argument that the 


6 Appellant's Br. p. 10, fn. 
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principle of sovereign immunity is an archaic handover “is 
not applicable to suits for specific relief. For, it is one 
thing to provide a method by which a citizen may be com¬ 
pensated for a wrong done to him by the Government. It is 
a far different matter to permit a court to exercise its com¬ 
pulsive powers to restrain the Government from acting, or 
io compel it to act.” [Italics supplied.] That is what would 
be done here. The funds are governmental funds, not those 
of the two Secretaries, and not clearly the funds of the 
Angoon Duk-la-wedi. The “government’s liabilitv cannot 
be tried behind its back.” Mine Safety Appliance Co. v. 
Forrestal . .‘126 U.S. 371, 375. 

B. Administration of Indian Affairs. 

A decision favorable to appellant would seriously affect 
the Government’s conduct of Indian affairs. Such a deci¬ 
sion would in addition to determining the question of 
ownership of the land, determine that the funds in question 
should be distributed per capita 7 to the members of the 
Angoon-Duk-la-wedi (par. (d), Jr. App. 4). This the courts 
should not do. 


7 It is not our intention to force upon this Court the onerous 
burden of deciding the complicated matter of individual rights in 
Indian tribal property. We do believe, however, that we should call 
the attention of the Court to the erroneous assumption that appellant 
would be entitled to a per capita distribution of the property even 
though it was held that the land and timber involved were “owned’’ 
by the appellant and his group. In Eastern Band of Cherokee Indi¬ 
ans v. United States. 117 U.S. 2SS. the Supreme Court had this to say 
about tribal property (p. 308): 

“Their claim, however, rests upon no solid foundation. The 
lands from the sales of which the proceeds were derived be¬ 
longed to the Cherokee Nation as a political body, and not to 
the individual members. They were held, it is true, for the 
common benefit of all the Cherokees. but that does not mean 
that each member had such an interest, as a tenant in common, 
that he could claim a pro rata proportion of the proceeds of 
sales made of any part of them * * 

In the absence of legislation the individual Indian has no right 
against the tribe to any specific part of tribal property. Delaware 
Indians v. United States. 193 U.S. 127; United States v. Chase. 245 
U.S. S9; see also McDougal v. McKaij, 237 U.S. 372; Shultes v. 
MeDougal, 170 Fed. 529, App. dis. 225 U.S. 561. 
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The case of Morrison v. Work, Secretary of the Interior, 
266 l\S. 4S1, involved the administration of Indian prop¬ 
erty. In affirming a decree sustaining a motion to dismiss 
the Court said (p. 4S5): 

It is admitted that, as regards tribal property subject 
to the control of the United States as guardian of 
Indians. Congress may make such changes in the man¬ 
agement and disposition as it deems necessary to pro¬ 
mote their welfare. The United States is now exercis¬ 
ing. under the claim that the property is tribal, the 
powers of a guardian and of a trustee in possession. 
Morrison’s contention is that, by virtue of the Act of 
1889 and the agreements made thereunder, the ceded 
lands ceased to be tribal property and the rights of the 
Indians in the lands and in the fund to be formed be¬ 
came fixed as individual property. The Court of Ap¬ 
peals held this contention to be unfounded. We have 
no occasion to determine whether it erred in so ruling. 
The claim of the United States is, at least, a substantial 
one. To interfere with its management and disposition 
of the lands or the funds by enjoining its officials, would 
interfere with the performance of governmental func¬ 
tions and vitally affect interests of the United States. 
It is, therefore, an indispensable party to this suit. It 
was not joined as defendant. Nor could it have been, 
as Congress has not consented that it be sued. The bill, 
so far as it complains of acts done pursuant to the later 
legislation, was properly dismissed for this reason, 
among others. 

The analogy to the present case is obvious. To enter the 
order for distribution to the individual members of the 
Angoon Duk-la-wedi would seriously interfere with the 
management and disposition of this fund and would inter¬ 
fere with the performance of governmental functions of the 
United States. This the court should not do in the absence 
of the United States. 
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CONCLUSION 

For all of these reasons we believe the judgment of the 
district court was correct and should be affirmed. 
Respectfully submitted, 


Perry W. Morton, 
Assistant Attorney General. 


August 1953. 


Ralph A. Barney, 

Attorney. 
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Appellees’ brief gets off on a totally wrong approach in 
its attempted counterstatement of the question, and never 
really gets back on the track again, with the net result that 
it is a practical nullity so far as affording any constructive 
aid or assistance to the Court. Appellees simply follow the 
familiar pattern of trying to divert attention to something 
other than the real issue in the case, and in keeping with 
that pattern make no serious effort to point out to the 
Court any respect in which our statement of the question is 
incorrect. After full consideration of appellees’ brief, we 
reaffirm our statement and the supporting argument in our 
principal brief. 
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Specifically, appellees seek to predicate this whole case 
and practically their whole argument on the Declaratory 
Judgment Act. But no issue involving that Act was in¬ 
volved in the opinion or judgment below or is before this 
Court. On the contrary, the issue is, and always has been, 
as to an entirely different count of the prayers, and if that 
count is good, then obviously a judgment dismissing the 
entire case is correspondingly bad. Paragraph (d) of the 
prayers (at App. 4) asks fora judgment directing appellee- 
defendants to account for and pay over a specific $34,196.97 
which, according to their own brief at page 5, their motion 
to dismiss admits to have been derived from the sale of 
timber and to have been deposited in the Treasury in a 
special account. Congress itself had already admitted that 
that account and the sources from which it is derived 
might not necessarily belong to the United States, but might 
in the alternative belong to those claiming through aborigi¬ 
nal title, and has ordained that until the respective rights 
are finally determined these funds should be held by the 
Treasurv in a fiduciary canacitv. And this Court will surelv 

V • * » » 

take judicial notice that the Treasury is in the District of 
Columbia and within both its own geographical jurisdiction 
and that of the court below. 

That in substance is our case for an accounting, and that 
particular count rests on a firmly established jurisdictional 
ground which long antedated and is totally independent of 
any modern Declaratory Judgment Act. The combination 
of both causes of action into a single civil action is express¬ 
ly contemplated and in fact required by Rule 2 of the Fed¬ 
eral Rules of Civil Procedure. 

A further word, however, about the declaratory judg¬ 
ment aspect of this case before leaving that subject. For 
reasons fully developed in our principal brief, certain facts 
alleged in paragraphs (a), (b), and (c) of the prayers (at 
App. 4) are basic to the prayer for an accounting and by 
the same token are adjudicable in this action. If, as, and 
when this action for an accounting has attained the stage 
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of final determination on its merits, we do perhaps con¬ 
template invoking the Declaratory Judgment Act in the 
respects referred to in those paragraphs. But from its 
very nature that issue has not been reached, was not be¬ 
fore the Court below, and bv the same token is not before 
this Court. Perhaps it would have been more workmanlike 
to have reversed the order of words in the statement of the 
nature of the pleading and of the relief prayed for and to 
have transferred all references to declaratory relief from 
paragraphs (a), (b) and (c) to a still additional paragraph 
subsequent to instead of preceding (d). But that would 
have been no change in substance , but only a change in 
form , and Rule 8(f) of the F.R.C.P. expressly provides 
that all pleadings shall be so construed as to do substantial 
justice. 

So much for appellees’ counterstatement which thus 
drops right out of the case. We turn now to the four points 
of argument summarized at page 4 of their brief and the 
corresponding supporting pages of their argument. 

Pages 5-8. The argument on these pages so far as it in¬ 
volves any declaratory judgment has already been covered. 
We do not question Clark v. Memolo, but neither do we seek 
to do w T hat it forbids. Our prayer for an accounting can¬ 
not be laughed off as merely “incidental” to anything. It 
is the gist of this case, and the appellant and his fellow 
clan members are primarily interested in their own non- 
interest-bearing $34,196.97 which is tied up right here in 
this geographical jurisdiction. 

Pages 8-10. Appellees’ broad premise that membership 
in an Indian tribe is a political and not a judicial question, 
is simply not supported by the authorities it cites at page 
9, and certainly it is not so supported with respect to this 
particular Indian group. It will be noticed that appellees 
carefully refrain from quoting in support of their position, 
except from one case which may or may not be in point, but 
the decision in which is in any event very frankly based not 
on any technical distinction between “political” and “ju- 
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dicial” but rather on the brutal facts of a fait accompli , 
already effected by the “United States by its superior 
might”. The whole approach of the cited line of cases is 
negative rather than affirmative, as for example at 174 U.S. 
445, 491, where the Supreme Court refers to the act then 
before it “in general as not obnoxious to constitutional ob¬ 
jection”. 

But be that as it may, there is one basic factual differ¬ 
ence which gives rise to further very serious question as to 
the possible authority of those cases as to any issue here 
involved. For those cases all dealt with Indians as mem¬ 
bers and citizens of what were considered as foreign na¬ 
tions (174 U.S. 445, 476). Whereas here the appellant and 
his fellow clan members are citizens of the United States 
(Act of June 2, 1924, 43 Stat. 253). 

Furthermore, to get right down to the elemental facts of 
life, why indeed all this effort to develop and perpetuate 
such an aura of mystery around this very simple aspect of 
the case? For after all, there is essentially no difference 
or greater difficulty in determining the membership of a 
clan in one of the long established Tlingit local communities 
which Congress has recognized as such in Sections 7 and 8 
of the Act of June 19, 1935, 49 Stat. 3S8, than in similarly 
determining that of last year’s high school graduating 
class. 

Pages 10-15 By and large these pages relate to cases 
which have already been amply considered at pages 5-10 
of our principal brief. Kinkead v. United States . 150 U.S. 
483, and Maloney v. Ad sit. 175 U.S. 281, simply do not in¬ 
volve Indian title. Nor does the citation of New Mexico v. 
Lane, 243 U.S. 52, and Louisiana v. Garfield, 211 U.S. 70, 
contribute anything to our fund of knowledge, as those are 
just two more cases where the Government’s original title 
is the undisputed starting point of the case and are thus 
squarely within the Larson distinction discussed at the 
bottom of page 8 of our principal brief. The relevancy of 
Mine Safety C o. v. Forrest at. 326 U.S. 371. an involved war 
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contract renegotiation case, is not readily apparent, but in 
any event the reference in the long quotation on page 13 
to it being a “suit * * * designed to reach money which the 
government owns” puts it clearly in the same distinguish¬ 
able class of cases just discussed. 

Pages 15-16. These pages plumb indeed the utmost 
reaches of bureaucratic absurdity. Let us remember that, 
as already pointed out at an earlier page of this brief we 
are here dealing with citizens of the United States. Pray 
just how would “a decision favorable to appellant * * * 
seriouslv affect the Government’s conduct” of its dealings 
with its own citizens? And pray how “would [it] seriously 
interfere with the management and disposition of [a] 
fund” which at last reports had grown to upwards of $900,- 
000, and which is not being managed or disposed of in any 
way, but which on the contrary and in accordance with 
Congressional direction is simply lying idle and non-inter* 
esting-bearing in the Treasury “until the rights” of the 
present and other similarly interested parties “are finally 
determined”. 


CONCLUSION 

For the reasons developed in our principal brief and so 
inadequately answered in the appellees’ brief, and for the 
further reasons developed in this brief, we again submit 
that the judgment below should be reversed and the case 
remanded for answer and consideration on the merits. 

Respectfully, 

James Craig Peacock, 

William L. Paul, Jr., 

John H. Myers, 

Attorneys for Appellant. 

Williams, Myers & Qviggle 
Martin W. Meyer, 

Frederick Paul, 

Of Counsel 



